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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part17
PIN 1O18-AB31

Endangered and Threatened Wildlife
and Plants; Neosho Madtom
Determined To Be Threatened

AGENCY: FishandWildlife Service.
Interior.
ACTION: Final rule.

SUMMARY: The FishandWildlife Service
(Service)determinesa fish, the Neosho
madtom(Noturusplocidus),to bea
threatenedspeciesundertheauthority
of theEndangeredSpeciesAct of 1973
(Act), asamended.Themadlomis
currentlyknownfrom the NeoshoRiver
(GrandRiverin Oklahoma)drainage:in
theNeosho,Cottonwood,andSpring
Rivers in southeasternKansas,
southwesternMissouri, and
northeasternOklahoma.Habitat
destructionandmodification,principally
dueto impoundments,dredging
activities,andincreasedwater
demands,havedecreasedthe
distributionandabundanceof the
speciesandisolatedit into three
populations.Thisrule identifiesthe
taxonasonein needof conservation,
implementsprotectivemeasures,and
makesavailablerecoverymeasures
providedby theAct.
EFFECTIVE DATE: June21, 1990.

ADDRESSES: The completefile for this
rule is availablefor inspection,by
appointment,duringnormalbusiness
hoursat theService’sKansasState
Office, FishandWildlife Enhancement,
315 HoustonStreet,SuiteE, Manhattan,
Kansas66502.
FOR FURTHER INFORMATION CONTACT:
DanielMuihern, at theaboveaddress,
telephone(913) 539—3474.

SUPPLEMENTARY INFORMATION:

Background

Gilbert’s (1886)collection of aNuturus
specimenfrom theNeoshoRivernear
Emporia,Kansas,apparentlyis thefirst
known recordof theNeoshomadtom.
Two more specimensweretakenfrom
theNeoshoRiver in CoffeyCountyby
theUniversityof KansasBiological
Surveyin 1912 (Wagneret al. 1984).
Additional collectionsweremadein
1951 and1952 in theNeoshoRiver in
KansasandOklahoma,andalso the
CottonwoodRiver in Kansas(Taylor
1969, Wagneret al. 1984).Specimensof
Neoshomadtomwerecollectedin the
SpringRiver in Kansasin 1963 andin
Missouri in 1964 (Wagneret al. 1984).

The CottonwoodandSpringRiversare
part of the NeoshoRiverdrainage.

Specimensmisidentifiedasfurious
Ladtom(Schilbeodeseleutherus)and
rindledmadtom(Schilbeodesmiurus)

3lso werecollectedfrom the Illinois
Ri ‘er in SequoyahCounty,Oklahoma,in
1946(MooreandPaden1950).
Subsequentcollectionsin 1948and1950
confirmedthepresenceof Neosho
madtomin the lower Illinois River
(Wagneret al. 1984). ‘I’hese arethe only
recordedoccurrencesof this species
outsideof theNeoshoRiverdrainage.
Moss (1981)madelatercollectionsat
threehistorical siteson theIllinois
River, but foundno Neoshomadtoms.
He concludedthathypolimnetic
dischargesfromTenkillerFerryDam
may haveproducedtemperaturesthat
were toolow for successfulreproduction
andgrowth of the species.It is believed
thespeciesis extirpatedfrom thelower
Illinois River (Wagneret al. 1984).

Sixty-eightpercentof theknown
collectionsof this speciesarefrom 21
locationsin theNeoshoRiver (Wagner
et al. 1984).Themostupstreamlocation
is in Lyon County,Kansas,andthemost
downstreamis nearMiami, in extreme
northernOttawaCounty,Oklahoma,
indicatingthespeciesis occupyingat
leastthenorthernportion of its historic
range.Althoughits original range
includedtheentireNeosho(Grand)
Riverdrainagemainstreams,Moss
(1981) wasunableto locatespecimensin
suitablehabitatbetweenthereservoirs
alongthis river in Oklahoma,indicating
thatreservoirconstructionhashadan
adverseimpacton Neoshomadtom
populations.

RecordsofNeoshomadtomfrom the
CottonwoodRiver, whichis atributary
of theNeoshoRiver, arefrom 8 localities
and22 collections,with theconfluence
with Middle CreeknearElmdale,Chase
County,Kansas,themostupstream
locality. Collectionsmadein 1983 along
theCottonwoodRiverindicatethat the
speciesis relativelystablein this river
(Wagneret al. 1984).

Thedistributionof this speciesin the
SpringRiveris limited to only seven
collectionsfrom threelocalities(Wagner
et al. 1984, Moss1981, Pflieger1971,
Bransonetal. 1969). Collectionsfrom
both KansasandMissouri were taken
very neartheStateline.

The currentdistribution of theNeosho
niadtomis restrictedto the Neosho
Riverdrainage:theNeoshoRiver in
Kansas(Lyon, Coffey, Woodson.Allen.
Neosho,Labette,andCherokee
Counties)andOklahoma(Ottawaand
Craig Counties);theCottonwoodRiver
in Kansas(LyonandChaseCounties);
andthe SpringRiver in Missouri (Jasper
County)andKansas(CherokeeCounty).

With the exceptionof mainstream
Federalreservoirs,andFlint Hills
NationalWildlife Refugeat theupper
endof JohnRedmondReservoir,all
streamreachesin therangeof the
Neoshomadtomarein private
ownership.

The Neoshomadtomis small, with
adultsaveraginglessthan7.5 cm (3
inches)long. It is characterizedby
havingamidcaudalbrownishstripeof
pigmentandarelatively deepbody.The
humeralprocessis moderatelylong,
with somewhatreducedserrationsof
thepectoralspine.Theadiposefin is
well connectedwith thecaudalfin. The
mottledskin pigmentreadily
distinguishesthis speciesfrom other
speciesbelongingto thesamegenus
foundwithin its range(Taylor1969,
Wagneret al. 1984).

The speciesis almost exclusively
foundin riffles (CrossandCollins 1975,
Deacon1961), but exceptionsto this
generalizationmaybeobservedduring
earlylife stagesandduringspawning
periods.Moss (1981)foundthat the
Neoshomadtomdemonstratesastrong
selectionfor smallgravelsubstrates,
usually lessthan25 mm (1 inch) in
diameter,andis only abundanton riffles
with 8—16 mm [% to %-inch)gravel
prevalent.Thesubstratemustbe loosely
packedso the Neoshomadtomcan
“wriggle” downinto thegravel.

Adults utilize moderateto swift
currents,while juvenilesaremost often
foundin areasof low current.Juveniles
arefoundin depthsfrom 0.1—1.0m (4 to
39 inches),while adultstend to use
depthslessthan0.3 m (12 inches)(Moss
1981).Wagneret al. (1984)foundthat
habitatuseappearedto beveryspecific
andsuitablehabitatwaseasyto
Identify. Moss(1981) speculatedthat
spawningoccursin lateJuneandJuly,
andthat madtomafeedprimarily on
aquaticinsects.

On two occasionsin therecentpast,
Neoshomadtompopulationshave
sufferedseverereductions.A droughtin
1952—56depletedKansaspopulation
levels,but thespecieshassubsequently
returnedto earlierlevelsof abundance
(Deacon1961).A secondreductionwas
documentedin 1967whenCrossand
Braasch(1968)foundthespeciesabsent
from all their samplestationsin the
NeoshoRiverandat the confluenceof
the CottonwoodRiverandtheSouth
Fork of theCottonwoodRiver. The
specieshadbeenlocally abundantat
thesesamestationsin 1951and1952.
CrossandBraasch(1968)attributedthe
decline to numerousfish kills in 1966
and1067 causedby runoff from cattle
feedlots.Pollution lawsregulating
feedlotrunoffwerepassedin 1967, and
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collectionsmadeby Moss(1981)in these
areasindicatethat the species’
populationhadreturnedto earlierlevels
of abundance.

Removalof sandandgravelmayhave
drasticshort-termeffects,but overa
longertime periodthespeciesmaybe
ableto recoverdueto thenatural
depositionalprocessthat takesplace
after thedisturbanceceases(Wagneret
a!. 1984).Reservoirconstructionis a
majorthreatto thespecies(Moss1981,
Wagneratal. 1984). No specimenshave
beencollectedfrom five reservoirs
constructedwithin the species’range,
endhabitat inundationis assumedto
havecausedlocal extirpation.Thelower
sectionoftheNeoshoRiver in
Oklahomais a seriesof reservoirsthat
haseliminatedasmuchasone-thirdof
the originalrangeof thespecies
(Wagneret al. 1984).Efforts to capture
specimensin suitablehabitatbetween
the Oklahomareservoirsin 1975were
unsuccessful(Moss1981).

OnDecember30, 1982, theService
announcedin theFederalRegister(47
FR 58454)that theNeoshornadtom,
alongwith 146otherfish species,was
beingconsideredfor additionto theList
of EndangeredandThreatenedWildlife.
Undercontractwith theService,a
statusreporton theNeoshomadtom
waspreparedby the Oklahoma
CooperativeFisheryResearchUnit
(Wagneret al. 1984). Thespecieswas
includedin theService’sSeptember18,
1985, Noticeof Reviewof Vertebrate
Wildlife (50FR 37958)asaCategoryI
species,indicatingthat theServicehad
substantialbiological datato supporta
proposalto list thespeciesas
endangeredorthreatened.OnMay 19,
1989,the Serviceannouncedin the
FederalRegister(54 FR 21635) that it
wasproposingto list theNeosho
madtoniasa threatenedspecies.

Summaryof Commentsand
Recommendations

In theMay 19, 1989, proposedrule and
associatednotifications,all interested
partieswererequestedto submit factual
reportsor informationthatmight
contributeto the developmentof afinal
rule. AppropriateStateagencies,county
governments.Federalagencies,
scientificorganizations,andother
interestedpartieswerecontactedand
requestedto comment.A newspaper
noticeinviting generalpublic comment
waspublishedin theTopekaCapitol-
Journalon June10, 1989; in thePittsburg
Morning Sun on June11, 1989; andin the
Joplin Globeon June16, 1989. Eleven
commentswere receivedfrom three
Federalandsix Stateagencies,one
university researcher,andonepri~ate
fisheriesorganization.

Commentsreceivedduring thepublic
commentperiodarecoveredin the
following summary.Commentsof a
similar natureor point weregrouped
into threegeneralissues.Theseissues,
andtheService’sresponseto each,are
discussedbelow.

Issue1: Threatsto t~~eSpecies

Response.Onecommentorquestioned
whetheror not small tributary
watershedstructureswould provea
threatto Neoshomadtomhabitat.The
Servicebelievesthat thesestructures
couldresult in eitherbeneficialor
ad~erseeffects,dependingon
circumstances.For example,stabilized
flows couldbenefitthe speciesif they
reducethe threatallow-flow drought
conditions,while eliminationof peak
flood flows couldadverselyaffectthe
madtomby reducingthe rateof removal
of silt anddebrisfrom gravelriffles.
Section7 consultationprocedureswill
allowus to coordinatewith Federal
actionagenciesto evaluateeach
situationon a case-by-casebasis.

Anothercommentorstatedthat
hydropoweroperationsatmainstream
reservoirsappearto be amajorthreatto
tie species,asopposedto reservoirs
operatedfor flood control.The Service
acceptsthe feasibility of this suggestion,
andthis is addressedin SectionA of
‘Summaryof FactorsAffecting the
Species.”

issue2: Critical Habitat

Response:Two commentorssuggested
thatcritical habitatshouldbe
designated;One,to facilitatethe
regulationof agriculturalpesticideuse;
andtheother,to provide anadditional
deterrentto continuedhabitat
destructionby impoundments.Both
pointsarewell-foundedandweregiven
considerationduring initial and
subsequentevaluationof this question.

With regardto the first point, it is not
necessaryto formally designatecritical
habitat to protectendangeredand
threatenedspeciesfrom pesticideuse.
OncetheNeoshomadtomis listed,the
EnvironmentalProtectionAgency
(Agency)will needto reinitiate
consultationwith theServiceon the
registrationor reregistrationof
pesticides.The Servicewill, at that time,
provideabiological opinion to the
Agency, including information
identifying Neoshomadtomhabitat
areas.TheAgencycan thenusethis
information to implementappropriate
restrictionsfor pesticidesthatmight be
usedin or neartheseareas.

With regardto the secondpoint, it is
questionableasto whethercritical
habitatcanbedefinitively determined
andwhethersuchdeterminationwould

providebenefitsaboveandbeyond
specieslisting. The speciesis
widespread(thoughnot abundant)and
mobile throughoutlinearstream
drainages.Thoughgravelriffle areasare
clearlyimportant, theymaynot be the
only importanthabitatareasfor the
Neoshomadtom.And, though it appears
possibleto delineatespecificgravel
riffle areasthat thespeciesis presently
using,someNeoshomadtommay shift
usageto newgravel riffle areasarising
from changesin streamdynamics.The
only way to legitimately identify all
importantriffle habitatswould be to
designateall gravelriffles within the
threerivers in question.This, in effect.
would statethat anyimpactat or
upstreamof anyriffle couldconstitute
aneffect.This couldbeviewedasan
overlyprotectiveapproachfor
conservingthespecies.Instead,it may
bebetter to useamorejudicious
combinationof FederalandState
protectionmechanisms,i.e., (a)Federal
speciesprotectionmeasuresunder
sections7 and9 of the Act and(b) State
speciesandhabitatprotectionmeasures
to protectthe Neoshomadtom.A more
detaileddiscussionof this latter
approachmaybefoundin the sectionon
‘Critical Habitat”.

A third commentorsupporteda
decisionnot to designatecritical habitat,
citing reasonswhichechosomeof the
Service’sconcernsandconclusions.
Thesereasonsareincludedin the
sectionon “Critical Habitat”.

Issue3: Impactsto Agriculture

Response.Onecommentorquestioned
theeconomicimpact thatfinal listing
mayhaveon agriculturalpesticideuse.
This is avalid concern,no doubt shared
by otherpartiesalongtheaffectedriver
drainages.The impactsof Federallisting
of theNeoshomadtomon all partieswill
bethe sameaspresentlyoccurswith
otherlistedspecies.Any actionwhich is
authorized,funded,or permittedby a
Federalagencymustundergoreview to
ensuretheactionis notlikely to
jeopardizethecontinuedexistenceof
anylisted species.In the caseof
EnvironmentalProtectionAgency
registrations,provisionswould be
determined,if necessary,to avoidor
minimize impactsto theNeoshomadtorn
andall otherlistedor proposedspecies.

A commentalsowasmaderegarding
anticipatedproblemswith compilance
by pesticideapplicators,if restrictions
areplacedon pesticideuse.it is
prematureto discussrestrictionsthat
maybe necessaryto avoid jeopardyto
the Neoshomadtomasa resultof
pesticideuse.The determinationthat a
specificpesticideis likely to jeopardize
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the continuedexistenceof theNeosho
rnadtomwill dependon numetous
factorsincluding the specificpesticide
(toxicity), cropsgrown in the vicinity of
theNeoshomadtom,terrain,drift, and
otherfactorssubmittedtn theServiceby
theAgencyat thetime of the
consultationrequest.The Agencywill
welcomeany ideasor suggestionson
measuresto precludejeopardyto the
madtom~hi1e minimizing impact to
pesticideusers.

Summaryof FactorsAflecting the
Species

After a thoroughreview and
considerationof all information
available,the Servicehasdetermined
that theNeoshomadtomshouldbe
classifiedasa threatenedspecies.
Proceduresfoundat section4(a)(’t) of
theEndangeredSpeciesAct (16 U.S.C.
1531 et seq.)andregulations(50CFR
part424)promulgatedto implementthe
listing provisionsof theAct were
followed. A speciesmaybe determined
to beanendangeredor threatened
speciesdueto oneor moreof the five
factorsdescribedin section4(a)(1).
Thesefactorsandtheirapplicationto
the Neoshomadtom(Noturusplacidus
areasfollows:

A. Thepresentor threatened
destructic’n,inodification, or ci,r~uilinent
of its habitator range. I labitat
modification,both existingand
potential,comprisesthemajorthreat to
thesurvivalof the Neoshomadtorn.
Deaconet at, (1979) recognizedthe
speciesas threatenedbecauseof
presentorpotential threatsto its habitat
or range.Such modification includes.
amongotherthings, walerdiversion,
impoundment,reallocation,
channelization,flood control, water
pollution, anddredgingfor sandand
gravel.This modificationhasresultedin
the completedestructionorcurtailment
of aportion of the historic habitatand
modificationof muchof the“emair.ing
habitat.

The constructionof reser~airscauses
theinundationof riffle habit,it and
changesturbidity, nutrientlevels, and
watertemperaturesdownstream.No
specimenshavebeencapturedin a
reservoir,andhabitatinundationis
assumedto havecausedlocal
extirpationof the species(Wagner et at.
1984, Moss1981).The constiuctwnof
JohnRedmondReservoiron the Neosho
River in Kansasdestroyedknown riffle
habitat.

Efforts to capturespecimensin
suitablehabitatbetweenreservoirsin
Oklahomahavebeenunsuccessful
(Moss1981). Thelower sectionof the
Neosho(Grand)River in Oklahomais a
seriesof reservoirsthat haveeliminated

asmuchasone-thirdof the original
rangeof thespecies(Wagneret al.
1984). The disappearanceof Neosho
madtornshornthelower Illinois River in
Oklahomais attributedto hypolimnetic
dischargesfrom TeukillerFerryDam
whichproducedtemperaturesthatwere
too low for successfulreproductionand
growthof thespecies(Moss1981).

FrankCross,University of Kansas,in
hit., 1989, believesihat dischargesfrom
hydropowerdamseliminateNeosho
rnadtomsfrom streamsbelow these
dams.He notesthedisappearanceof the
speciesin anddownstreamfrom all
reservoirsin thebasinwhichgenerate
hydroelectri~power~Oklahoma),
~herea3 ther~peciespersists
downstreamfrom flood control
reservoirsnot usedfor hydropower
generation(Kansas).The water
chemistryaridtemperaturechanges
associatedwith abruptdaily release
patternsareproblemsspecific to the
generationof hydroelectricity,arid may
~vellbe thecausefur manylocal
extirpations.

Theincreasingdemandlot waterfor
agriculturalandmunicipal usewill
continue,with a projectedincreasein
demandof ~5percento’~erthe next50
searsin theNeoshoRivor Basin(Kans.ss
WaterOffice 1987),further impacting
Neoshomadtomhabitat.An exampleof
the effectsof adecreasein flow
occurredduringthe droughtof 1952 1956
whenthe NuoshoRiverlackedsurface
flow alongmostof its lengthfor several
months.The species~.ufferedadramatic
declineanddid not becomecommon
againuntil the third consecutivesummer
of continuousflow (Deacon19~1).

The Soil ConservationServicehas
proposeda projectto r.oristruct asmany
as 11 smalldamswithin the South Fork
watei’shedof the CottonwoodRiver.
Additionally, the Army Corpsof
Engineers(Corps)is investigatingthe
possibilityof constructingup to 112
small daniswithin theCottonwoodand
UpperNeoshoRiver watersheds.The
Corpsis also investigatingthe
possibility of reallocatingstoragein
existingFederalreservoirsin the
NeoshoRiverbasin.All of theseFederal
actionshavethepotentialto alterand!
or reduceflows within the Neosho
madtom~shabitat.The Wolf Creek
NuclearGeneratingStation,near
Burlington, Kansas,useswaterfrom
olin RedmondReservoir,whichis

operatedby theCorps.To meetthe
station’slegalwaterallocation, the
elevationof theconservationpool may
haveto be increasedin thefuture,
furtherdepletingflows in theNeosho
River,

Runoffcontainingagricultural
chemicalsmayaffect the species

directly or indirectly throughimpactson
waterquality. Growthof filamentous
algaein riffles in the NeoshoRiver
duringlow flows suggeststhatfeitilizet
runoffalsomaybe affectinghabitat
(D’a~idWiseman.Flint Hills Natiunul
Wildlife Refuge, in lilt., 1989).
Dischargesfrom municipalitiesalongtIre
NeoshoandCotionwoodRivers are
anothersour-ceof contaminationof
Neosbun;adtomhabitat.

The SpringRiver drainagein Kaimus
andMissouri is rich in lead, zinc, ~nd
coalreserves;developmentof ~hese
resourceshasbeenextensiveandcan
beexpectedto continue.Documented
effectsincludeelevatedlevelsuf suFute
andti-acemetalsin stream water
(Spruill 1984).Thelower SpringRiserin
Missouri hasalsobeenpolluted by
sewageandindustrial effluents
(DieffenbachandRyck 1976).
Additionally, theNeoshoRiver flows
throughnumerousoil fields in
southeasternKansas,presentingthe
threatof oil spills into the river. Cross,
pars.comm., 1988,believesthat runoff
from livestockfeedlotsis still a potential
threatto the species.

Sandandgraveldredginghasbeen
demonstratedto affect fish communities
in the lower KansasRiver, with the
extentof the effectsbeingdependenton
the ageandlocationof the dredgingsite
(Crosset al. 1982).Theshort termeffects
on theNeoshomadtomof dredging
activities in streamsutilizedby the
speciesmaybe drastic,but overa longer
time periodthespeciesmaybe ableto
recoverif the situationis not
compoundedby additional threats.

B. Qu’erutÜizationfor commercial.
recreational,scientific,or educational
purposes.Thereis no evidenceto
suggestoverutilizationof the Neusho
madtomfor anyof thesepurposes.

C. Diseaseor predation.l’here is no
evidenceof threatsto theNeosho
madtomnfromdisease.Effortsto improve
time sport fisheryin thethreeStatesha~e
resultedin anincreasein suchpredators
aswhitebass(Morone chrysaps)and
walleye(Stizosted/onvit roam) in roost
reservoirs,andit is likely these
predatorshavealsoincreasedin the
associatedrivers. It is not known
whetherpredationon Neu~honradtom
hasinc -eased.but this species’habit (if
occupyingthe2ravel of riffle hotloms
may precludesucha threat.

It is unknownwhatrole interspecific
competitionmayplay in deterniining
Neoshomadtomabundance.though
thereis evidencesuggestiveof
detrimentalinterspecificcompetition
with theslenderniadtom(Noturus
e~ilis)in theSpringRiver. The slender
nradtomnis generallyfoundin habitat
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typically occupiedby Neoshomadtom,
with Neoshomadtomfoundin more
marginalhabitat(Cross,pers.comm.,
1988).The slendermadtomhasnot been
foundat localitiesin theNeoshoor
CottonwoodRivers whereNeosho
madtomis mostabundant.

D. Theinadequacyof existing
regulatorymechanisms.The Neosho
madtomis officially listed asthreatened
by theStateof Kansas,andendangered
by theStatesof Oklahomaand
Missouri.All threeStatesprohibit taking
or possessionof this fish without aState
permit, andall threeregulateimpactsto
streamresourceswithin State
boundaries.However, theseStateshave
limited or no authority to deny
applicationsfor someor all water
projectsbasedon impactsto theState-
listedNeoshomadtomor its habitat.

TheKansasDepartmentof Wildlife
andParkshasidentifiedportionsof the
Cottonwood,Neosho,andSpringRivers
asState-designatedcriticalhabitat for
the Neoshomadtom.TheKansas
Departmentof Wildlife andParksalso
requiresapermit for publicly fundedor
permittedactionsin Kansaswhichhave
thepotential to destroyindividuals of an
endangeredorthreatenedspeciesor
their criticalhabitat.However, the
penaltyfor violating aKansaspermitfor
a threatenedspeciesis a maximumfine
of $500and/or30daysin jail, whichis
probablynot sufficient to deteradverse
actionsfrom occurringfor largeprojects.

As notedunderFactorA, theCorpsis
investigatingthepossibilityof
constructingup to 112 small damsin the
upperNeoshoRiverdrainagethathave
thepotential to alterand/orreduce
flows within Neoshomadtomhabitat.
The Corpsis alsoinvestigatingthe
possibilityof reallocatingstoragein
existingFederalreservoirs,andmay
modify operationof JohnRedmond
Reservoirto meettheWolfCreek
NuclearGeneratingStation’s legalwater
allocation—allof whichwould alter
flows in theNeoshoRiverdrainage.The
Soil ConservationServicehasproposed
a projectto constructasmanyas11
smalldamswithin the SouthFork
watershedof the CottonwoodRiver.
However,theseFederalactionsarenot
subjectto Statelaw, e.g.,thepermitting
requirement,unlessspecifically
providedby Congress.

In Missouri andOklahoma,the
Missouri Departmentof Conservation
andthe OklahomaDepartmentof
Wildlife Conservationreview
applicationsfor projectsthatmight have
adverseimpactson State-endangered
species.However,theseagencieshave
no authorityto deny theseapplications,
if necessary,to protectthe Neosho
madtom.

Thus, it appearsthat in someaspects,
existingStateregulatorymechanisms
areinadequateto protecttheNeosho
madtom.Federallistingwould provide
additionalprotectionby requiring
Federalpermitsfor takingthefish and
increasingpenaltiesfor unauthorized
take.More importantly,Federallisting
would resultin mandatedreviewof
Federalactionsthatmight impactthe
Neoshomadtomandits habitatto insure
thatanyactionauthorized,funded,or
carriedout by aFederalagencyis not
likely to jeopardizethecontinued
existenceof theNeoshomadtom.

E. Othernatural or manmadefactors
affectingits continuedexistence.The
Neoshomadtornhasrecentlyexhibited
severepopulationdeclinesdueto
pollutionanddrought(Deacon1961,
CrossandBraasch1968).While drought
is a naturalphenomenon,the effectsof
droughtareintensifiedby human
degradation.The speciesoccupiesa
veryspecializedmacrohabitat,andits
rangehassignificantly decreasedIn the
last20 years.The species’rangeis now
divided Into threepopulations:In the
NeoshoandCottonwoodRiversabove
JohnRedmondReservoirin Kansas;the
NeoshoRiverbelowJohnRedmondDam
in Kansasdownstreamto GrandLake in
Oklahoma;andin onereachof the
SpringRiver in KansasandMissouri.
Theseparationof thesepopulations(by
JohnRedmondDam or by distance)
would diminish therateof
recolonizationfrom anotherpopulation
should anypopulationsuffer amajor
decline.

TheServicehascarefully assessedthe
bestscientificandcommercial
informationavailableregardingthepast,
present,andfuturethreatsfacedby this
speciesin determiningto makethis rule
final. Basedon this evaluation,the
preferredactionis to list theNeosho
madtomasathreatenedspecies.The
originalrangeof thespecieshas
decreasedto threepopulationsin three
rivers.Thehistoricalfactorswhich
broughtthespeciesto this condition
remaincurrent threats,Becausethe
speciesremainsabundantin some
locations,it is unlikely thespecieswill
becomeextinct in theforeseeablefuture.
Therefore,endangeredstatusis
consideredinappropriate.For reasons
givenbelow,theServiceis not
designatingcriticalhabitat.

Critical Habitat
Section4(a)(3)of theAct requires,to

the maximumextentprudentand
determinable,that theSecretary
designatecritical habitatat thetime a
speciesis determinedto beendangered
or threatened.TheServicefinds that
designationof critical habitatis not

presentlydeterminableor prudentfor
this species.

Thoughit is clearthat theNeosho
madtomprefersgravelriffle habitat,it
hasbeenfoundin othertypesof habitat
duringearlylife stagesandduring
spawningperiods.Precisespawning
sitesorhabitatsarenot knownwith
certainty,nor is theremuchinformation
on speciesdispersal.In addition,as
notedin the“Summaryof Comments
andRecommendations,”gravel riffle
habitatmaychangewithin the
mainstream.Hence,importanthabitat
areasarenot specificallydeterminable.

The Servicealso finds that
designationof critical habitatis not
prudent.Although intentionaltakingof
theNeoshomadtomis presentlynot
knownto bea problem,thespeciesis
vulnerableto this threat.The fish is
typically foundin veryspecialized,
easilyidentifiablehabitat(gravel
riffles), andmostof theinhabitedstream
reachesareeasilyaccessibleby road,
Thepotential threatof vandalism,
thoughsmall, couldbeexacerbatedby
thepublicationof a detailedcritical
habitatdescriptionandmaps.

More importantly,theServicedoubts
thatdesignationof critical habitatwill
providenetbenefitsto the 8pecies
aboveandbeyondspecieslistingwhen
combinedFederalandStateprotections
areconsidered.By listing thespeciesas
threatened,theAct will protectthe
speciesthroughsection7 consultation
(requiringconsultationfor Federal
actions)andsection9 (prohibiting take
of thespecies).Therefore,futureFederal
activitiessuchaswaterdevelopmentor
managementactionscontemplatedby
theSoil ConservationServiceandthe
Corpsthatmight impact theNeosho
madtomwill haveto undergosection7
consultation.SincetheCorpsoperates
John RedmondReservoir,anyallocation
of waterfor Wolf CreekNuclear
GeneratingStationwould haveto
undergoconsultation.Hydropower
operationsrequire issuanceof Federal
EnergyRegulatoryCommissionlicenses,
whichmustundergosection7
consultation.Pesticidesundergoing
registrationorreregistrationby the
EnvironmentalProtectionAgencywill
haveto beconsultedon with respectto
the Neoshomadtoin.Finally, Federal
penaltiesundertheAct for takeof a
listedspecies,in which anindividual
may befined up to $50,000or imprisoned
up to ayear,would provide an
additional deterrentagainst
unauthorizedtake.

The States’protectivemechanisms
will continueto haveanimportantrole
in Neoshomadtomprotection.As noted
previously.theNeoshomadtomis State-
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listedby all threeStatesin which it is
found,andall threeStatesregulate
impactsto streamresourceswithin State
boundaries.Kansaspollutionlaws
regulatingfeedlotrunoffappearto have
helpedtheNeoshomadtomalready.
Dredgingfor sandandgravelrequiresa
permitFrom theKansasDivision of
WaterResources.In addition,the
KansasDepartmentof Wildlife and
Parkswouldhaveto issueathreatened
andendangeredspeciespermitallowing
takeif a State-listedspeciesis involved.
Sincethe Neoshomadtomis listedas
threatenedin Kansas,theDepartmentof
Wildlife andParksmaydenya
threatenedandendangeredspecies
permitto theapplicantto prevent
dredgingactivitiesdetrimentalto the
Neoshomadtorn.In Oklahomaand
Missouri,dredgingactivities require
permits,andthecombinationof State
andFederallisting of the Neosho
madtomis expectedto createagreater
awarenessof theneedto protectthe
Neoshomadtornin permittingdecisions
in theseStates.

All involvedagencieswill beinformed
of thelocationof existingpopulationsof
theNeoshomadtomandtheimportance
of protectingthis species’habitat.No
further notificationbenefitswould
accruefrom designatingcritical habitat.
Therefore,in light of theabove,it would
not beprudentto determinecritical
habitatfor theNeoshomadtom.

AvailableConservationMeasures

Conservationmeasuresprovidedto
specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlisting encouragesandresultsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals. TheEndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith the
Statesandrequiresthatrecovery
actionsbecarriedout for all listed
species.Theprotectionrequiredof
Federalagenciesandtheprohibitions
againsttakingandharm arediscussed,
in part,below.

Section7(a)of theAct, asamended,
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listedasendangered
orthreatenedandwith respectto its
critical habitat,if anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct arecodified at 50 CFR part
402. Section7(a)(2)requiresFederal
agenciesto ensurethat activitiesthey
authorize,fund,orcarryout arenot

likely to 3eopardizethe continued
existenceof sucha speciesor to destroy
or adverselymodify its critical habitat.
If a Federalactionmay affectalisted
speciesor its critical habitat,the
responsibleFederalagencymustenter
into formal consultationwith the
Service.

Federalinvolvementis expectedto
includeSoil ConservationServicewater
retentionpractices,Corpsstream
modificationandreservoirmanagement
practices,FederalEnergyRegulatory
Commissionlicensing,and
EnvironmentalProtectionAgency
registrationof pesticides.TheSoil
ConservationServiceconductswater
retentionprojectswithin thewatersheds
of thethreeriver systemssustainingthe
Neoshomadtom.The Corpsconducts
activitiesandissuespermitsto
applicantsfor activities suchas
impoundment,channelization,flood
control, anddredging.TheFederal
EnergyRegulatoryCommissionlicenses
hydropoweroperationson hydroelectric
facilities.TheEnvironmentalProtection
Agencyregisterspesticides.If a
proposedactivity involving these
agenciesmayaffect theNeosho
madtom,theaboveagencieswould be
requiredto consultwith the Serviceto
ensurethat theactivity is not likely to
jeopardizethe continuedexistenceof
this species.

TheAct andits implementing
regulationsfoundat 50 CFR 17.21 and
17.31 setforth aseriesof general
prohibitionsandexceptionsthatapply
to all threatenedwildlife. These
prohibitions,in part, makeit illegal for
anypersonsubjectto thejurisdiction of
the UnitedStatesto take,import or
export,ship in interstatecommercein
the courseof commercialactivity, or sell
oroffer for salein interstateor foreign
commerceanylistedspecies.It also is
illegal to possess,sell, deliver, carry,
transport,orship anysuchwildlife that
hasbeen takenillegally. Certain
exceptionsapply to agentsof the
ServiceandStateconservation
agencies.

Permitsmay beissuedto carryout
otherwiseprohibitedactivitiesinvolving
threatenedwildlife speciesunder
certaincircumstances.Regulations
governingpermits areat 50CFR 17.22,
17.23, and17.32. Suchpermitsare
availablefor scientificpurposes,to
enhancethe propagationor survivalof
the species,and/orfor incidental takein
connectionwith otherwiselawful
activities.For threatenedspecies,there
arealsopermitsfor zoological
exhibition,educationalpurposes,or
specialpurposesconsistentwith the
purposeof theAct. In someinstances,

permitsmay beissuedfor a specified
periodof time to relieveundueeconomic
hardshipthat would be sufferedif such
relief werenot available.Such permit
action is not expectedon this species.

NationalEnvironmentalPolicy Act

TheFishandWildlife Servicehas
determinedthatanEnvironmental
Assessment,asdefinedunderthe
authorityof the NationalEnvironmental
Policy Act of 1969,neednot beprepared
in connectionwith regulationsadopted
pursuantto section4(a) of the
EndangeredSpeciesAct of 1973,as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48 FR 49244).
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Author

Theprimaryauthorof this final rule is
Daniel W. Mulhern,FishandWildlife
Service,FishandWildlife Enhancement,
Manhattan,Kansas(913/539—3474,see
ADDRESSES above).

List of Subjectsin 50 CFR Part17

Endangeredandthreatenedspec.ies,
Fish,Marinemammals,Plants
(agcjculture).

RegulationPromulgation

Accordingly,part17, subchapterB of
chapter1, title 50of theCodeof Federal
Regulations.is amendedassetforth
below:

PART 17—EAMENDED]

I. The authoritycitation for part17
continuesto readas follows:

Authority: 18 U.S.C.1361—1407;16 U.S.C.
1531—1543;16 tJ.S.C.4201—4245;Pub.L. 99—
625, 100 Stat.3500: unlessotherwisenoted.

2. Amend§ 17.11(h)by addingthe
following, in alphabeticalorder,under
‘FISHES”, to theList of Endangeredand
ThreatenedWildlife:

§ 17.11 Endangeredandthreatened
wildlife.

(h) *

Species Vertebrate
- .— — — population (‘~~ ~

Historic range where Status When listed ~ . ~‘~i~
Coiwnon name Scientific name ecxtangeredor a ru 0

threatened

FISHEs

Madtom. Neosho.. Notows plac,dus U.S.A. (KS. MC. 01<) Er’tire ... 1’ 388 NA NA

Dated:May15, 1990.

RichardN. Smith.
ActingDfrector,Fish and Wiidiife S4irvice
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